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FERNANDO ALEJANDRO VAZQUEZ PANDO*

New Trends in Mexican Private
International Law
On January 7 and 12, 1988, three decrees introducing changes to the Civil
Code of the Federal District, to the Federal Code of Civil Proceedings, and to the
Code of Civil Proceedings of the Federal District were published in the Official
Gazette of the Mexican Federal Government. A further step in the development
of the Mexican Private International Law system was taken with the amendments
and additions made to the Mexican Code of Commerce by means of the decree
published in the Official Gazette of January 4, 1989. These changes were the
result of the influence exerted by international and doctrinal trends in Private
International Law on Mexican Private International Law. The purpose of this
article is to give an overview of the circumstances that led to such decrees, as
they can be considered a cornerstone of the Mexican attitude towards issues of
Private International Law.
I.Background
The Civil Code of the Federal District, which is also federal law on federal
subjects, was enacted in 1932 and is still in force with minor changes. The Code
adopted a severe territorialistic approach, deviating not only from the doctrine of
it predecessors, the Civil Codes of 1870 and 1884, but also from the draft of the
Civil Code of 1928, Which was the project of the Code now in force.
Such territorialism, which was the result of the influence exerted at that time
by the Mexican Secretariat of Foreign Affairs, was the object of criticism by
Mexican scholars because it gave rise to extremely territorialistic judicial
decisions. One. such decision, the well-known Patino case, caused a strong
*Attorney at Law, Mexico D.F., Mexico. Former President of the Academia Mexicana de Derecho
Internacional Privado, A.C., and Member of the Advisory Commission on Private International Law
and International Commercial Law of the Mexican Secretariat of Foreign Affairs.
The author wishes to thank Victoria Cisneros Stoianowski for her invaluable assistance in
preparing this final English version.
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reaction among Mexican scholars, even against the criterion of the Mexican
Supreme Court. In addition to this, Mexico showed a reluctance to participate in
international efforts to codify Private International Law.
Regardless of the fact that territorialism was prevalent in Mexico and was the
cause of Mexico's isolation, a few Mexican scholars focused their attention
precisely on Private International Law. Some of these scholars decided to create
the Instituto Mexicano de Derecho Internacional Privado, A.C. in 1968. The
small original group grew slowly, and after just a few years the most outstanding
scholars and lawyers involved in this area of the law had become members of the
Instituto. From their meetings the idea was born of trying to change the attitude
of Mexican authorities towards issues of Private International Law. As a result of
their efforts, Mexico decided a few years later to attend the First Inter-American
Specialized Conference on Private International Law (Panama, January 14-30,
1975). Five of the six members of the Mexican delegation were members of the
Instituto. The delegates to the Conference approved six treaties:
1. The Inter-American Convention on Conflicts of Laws Regarding Bills of
Exchange, Notes and Invoices;
2. The Inter-American Convention on Conflicts of Laws Concerning
Checks;
3. The Inter-American Convention on International Commercial Arbitration;
4. The Inter-American Convention on Letters Rogatory;
5. The Inter-American Convention on the Taking of Evidence Abroad; and
6. The Inter-American Convention on Powers of Attorney to be Utilized
Abroad.
Another idea that originated at the Instituto was the creation of a forum
where specialists in the field of Private International Law could make their
voices heard. The Primer Seminario Nacional de Derecho Internacional Privado
(First National Seminar on Private International Law) was organized under the
sponsorship of the Universidad Nacional Aut6noma de Mdxico (UNAM) in
1977. One of the subjects analyzed at the seminar was the possibility of
codifying the general rules of Private International Law, as this subject would
be one of those addressed at the Second Inter-American Specialized Conference
on Private International Law, which was to take place two years later. The
seminar participants also analyzed other topics, such as procedures relating to
choice of law clauses, which were widely used in international agreements to
which Mexicans were parties.
In 1978 the Second National Seminar on Private International law, also
sponsored by the UNAM, was held. Only one issue was discussed at this
Seminar: the conflict of laws regarding contracts.
In 1979 the proceedings of the first seminar were published and the Instituto
became the Academia Mexicana de Derecho Internacional Privado, A.C. Also in
this year, the Second Inter-American Specialized Conference on Private International Law was held in Montevideo, Uruguay. The Mexican delegation was
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formed by five members of the Academy. The delegates to the Conference
approved eight treaties:
1. The Inter-American Convention on Extraterritorial Validity of Foreign
Judgments and Arbitral Awards;
2. The Inter-American Convention on Execution of Preventive Measures;
3. The Inter-American Convention on Proof of and Information on Foreign
Law;
4. The Additional Protocol to the Inter-American Convention on Letters
Rogatory;
5. The Inter-American Convention on Conflicts of Laws Concerning
Checks;
6. The Inter-American Convention on Conflicts of Laws Concerning Commercial Companies;
7. The Inter-American Convention on Domicile of Natural Persons in Private
International Law; and
8. The Inter-American Convention on General Rules of Private International
Law.
Later in 1979 the third seminar, which focused its attention on the role of the
state in Private International Law, was held.
In 1980 the proceedings of the second and third seminars were published and
the fourth seminar took place, again sponsored by the UNAM. This seminar
dealt with the age-old dispute between nationality and domicile as choice of law
rules, as well as on conflict of laws regarding marital property.
The interest shown by Private International Law professors teaching in parts of
Mexico other than Mexico City led to the decision to hold the seminars not only
in Mexico City but elsewhere. In 1981 the Fifth National Seminar on Private
International Law took place in Chihuahua, sponsored by several institutions,
including the Universidad Aut6noma de Chihuahua. This seminar addressed one
issue: the teaching of Private International Law, methods, and materials. The University sponsoring the seminar published the proceedings in Lecturas Juridicas.
In 1982 the sixth seminar took place under the auspices of the Universidad de
Guadalajara. The subject was conflict of laws problems in federal systems. The
proceedings were published in Revista de Investigaciones Juridicas of the
Escuela Libre de Derecho, No. 6.
In 1983 the Mexican Secretariat of Foreign Affairs created a commission
whose task was to prepare instructions for the Mexican delegation to the third
Inter-American Specialized Conference on Private International Law. Five of the
seven members appointed belonged to the Academy. The Seventh National
Seminar on Private International Law was held the same year, this time
sponsored by the Universidad de San Luis Potosf. It dealt with the InterAmerican Conventions on Private International Law ratified by Mexico up to that
date. The proceedings were published in Revista de InvestigacionesJuridicas of
the Escuela Libre de Derecho, No. 8.
WINTER 1989

998

THE INTERNATIONAL LAWYER

The third Inter-American Specialized Conference on Private International Law
took place from May 15 to May 24, 1984, at La Paz, Bolivia. The Mexican
delegation consisted of seven members of the Academy. The delegates to the
Conference approved four treaties:
1. The Inter-American Convention on Conflicts of Laws Concerning the
Adoption of Minors;
2. The Additional Protocol to the Inter-American Convention on the Taking
of Evidence Abroad;
3. The Inter-American Convention on Jurisdiction in the International
Sphere for the Extraterritorial Validity of Foreign Judgments; and
4. The Inter-American Convention on Personality and Capacity of Juridical
Persons in Private International Law.
A few months later, in the city of Morelia, the Eighth National Seminar on
Private International Law took place. Sponsored by the Universidad Michoacana
de San Nicolds de Hidalgo, the seminar studied the Inter-American Conventions
on Private International Law, including those recently approved at La Paz.
In 1985, the Universidad de Ciudad Juirez sponsored the ninth seminar. It
included several subjects of discussion, among which were those of special
interest to border cities, the Inter-American Conventions on Private International
Law, and obligations in foreign currency. The proceedings were published by the
University.
By the end of 1985 the then President of the Academy proposed that members
should concentrate efforts on one specific task: to prepare drafts of amendments
to Mexican legislation in order to improve the rules on conflict of laws. Members
of the Academy prepared three drafts: one relative to the Civil Code of the
Federal District, a second one on international judicial cooperation, and a third
one on conflict of laws as regards labor legislation. These preliminary drafts were
discussed at the Tenth National Seminar on Private International Law, held at the
UNAM in 1986. The Academy worked intensively on the drafts, following the
recommendation of its plenary session.
By 1986 the Mexican Secretariat of Foreign Affairs had formed an Advisory
Commission on Private International Law and International Commercial Law, the
purpose of which was to study the convenience for Mexico of ratifying
international treaties on such subjects. The Commission recommended submitting the different treaties for the approval of the Mexican Senate. Some members
of the Commission suggested that the Academy submit for consideration by the
Commission drafts of the amendments on which the Academy had been working.
Three drafts were submitted: one on the Civil Code, one on the Code of Civil
Proceedings of the Federal District, and one on the Federal Code of Civil
Proceedings. These three drafts had been prepared to incorporate into legislation
the basic provisions of the Inter-American Conventions on Private International
law ratified by Mexico. The Secretariat of the Interior was informed of the work
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being carried out by the Commission, and it decided to appoint a representative
to the Commission.
The draft relative to the Civil Code was considered too ambitious by the
majority of the members of the Commission. Therefore, they asked the Academy
to prepare another one, limiting it to the changes deemed essential to coordinate
the Code with the Conventions. The new draft the Academy prepared did not
include the adoption of minors because the Academy considered that this subject
would involve major changes not only to the Civil Code but to Mexican
legislation. The Commission approved the drafts on civil proceedings and on the
Civil Code, making some minor changes. Afterwards the drafts were submitted
for consideration by the President, who made amendments and then submitted
the corresponding initiative to Congress, through the Senate. The initiatives were
approved first by the Senate, with minor changes, and then by the Chamber of
Deputies. The corresponding decrees were published in the Official Gazette.
H. Principal Purposes of the Amendments
It is clear that one of the main purposes of the amendments was to incorporate
into legislation the provisions of the Inter-American Conventions on Private
International Law to which Mexico is party. Additionally, however, the amendments were an aid in accomplishing two other objectives:
(a) simplifying the application of Private International Law rules by generalizing rules incorporated through the Inter-American Conventions, which without
such amendments would only be applicable with respect to cases ruled by such
treaties; and
(b) simplifying the observance of the Inter-American Conventions, as some of
the amendments facilitate the fulfillment of those Conventions.
Aside from the above, the amendments introduce a conflict of laws rule
pertaining to the determination of applicable law to legal effects of legal acts and
agreements, which does not derive from the Conventions, and they do not
introduce any provision on international adoption of minors.
III. The Reform of the Civil Code of the Federal District
A.

INTRODUCrION

Since the main purpose of amending the Civil Code of the Federal District was
to incorporate the basic provisions of the relevant Inter-American Conventions
on Private International Law, it was necessary to abandon the subjective
approach towards the definition of domicile, deleting the requirement of animus
established by article 29, in order to accomplish such purposes. In addition, the
relevant provisions of the Conventions were classified into two groups: those of
a very general nature that are not conflict of laws rules but rules governing
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general aspects, and choice of law rules. As incorporated in the Code by the
reform, the first group included the principle of territorialism, pursuant to which
application of foreign law is acceptable when Mexican law or treaties binding
upon Mexico require its application, and rules related to the application of foreign
law, to preliminary or incidental questions, to renvoi, and those establishing
exceptions to the application of foreign law. The second group included conflict
of laws rules. The reform established six rules: those relative to capacity of natural
persons, to goods, to form of legal acts, to the effects of legal acts, to existence,
capacity, operation and merger of private juridical persons, and to the establishment in Mexico of foreign private juridical persons. Three of these conform to
the previous ones already in the Code, the ones pertaining to goods, to the form
of legal acts, and to the establishment of foreign private juridical persons. The
other three introduce important changes, although the one relative to legal effects
of legal acts is the bilateral rule underlying old article 13 of the Civil Code.
B.

PRINCIPLES OF A GENERAL NATURE

The reform introduces nine general principles on Private International Law:
1. Limited Territorialism
The new article 12 is, without question, a very important development. It
introduces a limitation pursuant to which foreign law shall be applied when it is
so established by Mexican law or by international treaties binding upon Mexico,
although it still adheres to a territorialistic approach. This limitation, which did
not exist in the previous wording, implies a very important change of attitude in
Mexican law.
2. How to Apply ForeignLaw
Another sample of the significant change in attitude reflected in the reforms is
the new section I of article 14 of the Civil Code, which was inspired by article
2 of the Inter-American Convention on General Rules of Private International
Law, which reads as follows:
Judges and authorities of the States Parties shall enforce the foreign law in the same
way as it would be enforced by the judges of the State whose law is applicable, without
prejudice to the parties' being able to plead and prove the existence and content of the
foreign law invoked.
Following the basic idea of this provision, the new section I of article 14 of the

Civil Code provides that foreign law shall be applied as it would be applied by
the judge of the corresponding State. The judge, for this purpose, may obtain the
necessary information regarding the text, effectiveness, sense, and scope of
foreign law to be applied.

3. Renvoi
On renvoi, the reform is very cautious, as it does not reject but neither does
it accept renvoi as a general principle. Mexican legislators opted for a rule that
VOL. 23, NO. 4
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is not to be applied mechanically, but which takes into account the requirements
of equity by providing that renvoi shall be applied only when required by the
special circumstances of the case.
4. Independence of Preliminary Questions
Section IV of article 14 clearly follows article 8 of the Inter-American
Convention on General Rules of Private International Law, which provides:
"Previous, preliminary or incidental issues that may arise from a principal issue
need not necessarily be resolved in accordance with the law that governs the
principal issue." Consistent with this provision, section IV of article 14 of the
Civil Code adopts the principle of independence with respect to incidental,
previous, and preliminary issues.
5. Unknown Institution
Article 3 of the Inter-American Convention mentioned above provides that:
"Whenever the law of a State Party has institutions or procedures essential for its
proper application that are not provided for in the law of another State party, this
State Party may refuse to apply such a law if it does not have any like institutions
or procedures." This principle was incorporated into Mexican legislation in
section III of article 14. Section III provides that where Mexican law does not
rule institutions or procedures essential to the foreign institution, it shall not
prevent the application of foreign law if there is a similar institution or procedure
in Mexican law.
6. Equity
Section V of article 14 may be the principal novelty of the reform. Section V
implies: (a) the possibility of one relationship being ruled by several laws; and (b)
abandoning mechanical criteria on conflict of laws, in order to take into consideration the equity requirements of the specific case. Pursuant to this provision,
whenever different aspects of one relationship are ruled by several laws, such
laws must be applied in such manner as to accomplish the purposes of each and
the requirement of equity on the specific case.
7. Interstate Conflict of Laws
The new provisions establish a difference between international and interstate
conflict of laws, with the latter defined as those cases involving the laws of two
or more sister states. Although both kinds of conflicts are similar, the new article
13 establishes the basic conflict of laws rules, without making any distinction
between international and interstate conflicts. Similarly, article 14 (relative to the
criteria to apply foreign law), provides that the same principles shall apply
whenever the applicable law is that of another sister state.
As the laws of all sister states are based on the same Constitution, they follow
similar principles and therefore they are similar but not identical. Consequently,
WINTER 1989

1002

THE INTERNATIONAL LAWYER

article 15 establishes exceptions to the application of foreign law, but does not
purport to apply to cases ruled by the law of another sister state.

C.

GENERAL CONFLICT OF LAWS RULES

The new wording of article 13 provides four rules on conflict of laws. These
rules are general ones, and thus are not applicable where special rules apply-as,
for instance, those regarding negotiable instruments. These general rules refer to
status and capacity of natural persons, goods, form of legal acts, and effects of
legal acts and agreements.
Status and capacity of natural persons is ruled by the law of their domicile. The
new rule clearly abandons the territorialistic principle of the old article 12.
The second rule provides that goods are ruled by the law of the place where
they are located, following the substance of the rule previously in force on the
subject.
The third rule provides that the form of legal acts is ruled by the law of the
place of execution. This means that it recognizes the very old principle of
locus regit actum, which was also the rule previously in force in the same
Code.
The fourth rule provides that the effects of legal acts and agreements are ruled
by the law of the place of performance, unless the parties have validly provided
for the application of another law. This provision is the first one in Mexican law
that clearly recognizes the freedom of the parties to choose the law applicable to
legal acts.
D.

VESTED RIGHTS AGAIN?

Article 7 of the Inter-American Convention mentioned previously provides
that: "Juridical relationships validly established in a State Party in accordance
with all the laws with which they have a connection at the time of their
establishment shall be recognized in the other States Parties, provided that they
are not contrary to the principles of their public policy (ordre public)."
Although this provision may seem reminiscent of the vested rights theory, it has
formed part of Mexican law since the ratification and publication of the
Convention. Therefore, Mexican legislators preferred to extend the same
principle to cases not ruled by this Convention by incorporating it into section I
of article 13.
E.

EXCEPTIONS TO THE APPLICATION OF FOREIGN LAW

The new article 15 contemplates only two exceptions to the application of
foreign law, the so-called "fraud au loi" and public policy (ordre public).
Article 15 applies with respect to foreign law, but not in cases ruled by the law
of another sister state. There is no reference to such applicability, as exists in
article 14, mentioned in III.B.2. above.
VOL. 23, NO. 4
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IV. The Reforms to the Codes of Civil Proceedings
Regarding International Judicial Cooperation
A.

GENERAL ASPECTS

Mexico has ratified seven Inter-American treaties on procedural subjects:
1. The Inter-American Convention on International Commercial Arbitration;
2. The Inter-American Convention on Letters Rogatory;
3. The Inter-American Convention on the Taking of Evidence Abroad;
4. The Inter-American Convention on Extraterritorial Validity of Foreign
Judgments and Arbitral Awards;
5. The Additional Protocol to the Inter-American Convention on Letters
Rogatory;
6. The Additional Protocol to the Inter-American Convention on the Taking
of Evidence Abroad;
7. The Inter-American Convention on Jurisdiction in the International
Sphere for the Extraterritorial Validity of Foreign Judgments.
Additionally, two other Inter-American Conventions are relevant on judicial
proceedings: the one on proof and information of foreign law, and the one on
general rules of Private International Law.
The main purposes of the reforms to the Federal Code of Civil Proceedings and
to the corresponding local Code of the Federal District were to incorporate the
principal provisions of the above-mentioned treaties (except the first one) in
order to generalize the application of the same provisions irrespective of the fact
that the treaties may or may not be applicable to the specific case, and to simplify
the application of the treaties. The reforms cover four principal subjects: proof of
foreign law, processing of rogatory letters, international cooperation for the
taking of evidence, and enforcement of foreign judgments. As the Federal Code
of Civil Proceedings had very few provisions on those subjects, the reform was
made by adding a new book to the Code, amending a few provisions and
derogating some others. In the case of the local Code of the Federal District, the
reform was made by amending several provisions instead of adding a new book,
although the contents of both reforms are the same.
Due to the above, the regulation of the Federal Code is clearer and more
systematic than that of the local Code. For such reason the following discussion
is based on the former.
B.

PROVIDING FOREIGN LAW, A DRAMATIC CHANGE

Article 86 of the Federal Code of Civil Proceedings provided that: "Only facts
shall be subject to proof; law shall be subject to proof only when based on foreign
law, practices, customs or binding precedents." In order for such a provision to
be consistent with article 2 of the Inter-American Convention on General Rules
of Private International Law, it was substituted by two articles, the first of which
deals with facts. The first paragraph of the second one (article 86 Bis), reads as
WINTER 1989
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follows: "The court shall apply foreign law in the same way as it would be
applied by the judges of the State the law of which is applicable, without
prejudice to the parties being able to plead the existence and content of the
foreign law." The second paragraph allows the court to order and accept proofs
in order to obtain the necessary information on foreign law.
C.

INTERNATIONAL PROCEDURAL COOPERATION

The new book of the Federal Code mentioned above has six chapters, dealing
with general provisions, rogatory letters, competence on procedural acts,
evidence, competence for the enforcement of foreign judgments, and enforcement of foreign judgments, respectively.
Pursuant to the first chapter, international procedural cooperation on federal
subjects is ruled by the provisions of the Code, except as provided by international
treaties. International cooperation in cases involving instrumentalities of the
Federal or Local Governments is also ruled by the Federal Code.
The new article 545 follows article 9 of the Inter-American Convention on
Letters Rogatory, which provides that: "The processing by national courts of
notifications, taking of evidence or other procedural acts requested to produce
effect abroad, shall not imply the recognition of the competence of the requesting
foreign court, or the compromise to enforce the judgment issued in the
corresponding procedure." Article 546 eliminates the requirement of legalization
in the case of foreign public documents internationally transmitted through
official channels to produce legal effects. Article 547 states that to process
notifications and the taking of evidence to produce effects in foreign procedures
requested by the interested party, it is not necessary to make the request through
letters rogatory. The final article of the first chapter allows Mexican courts to
entrust the Mexican Foreign Service to carry out the acts required in a Mexican
procedure abroad, to the extent permitted by international law.
The second chapter rules letters rogatory. It recognizes the possibility of
Mexican courts following special procedures or formalities requested by the
foreign court or interested party, provided, however, that such procedures or
formalities do not contravene public policy or individual rights. This idea was
borrowed from article 10 of the Inter-American Convention on Letters Rogatory.
In general terms, this chapter addresses the subject matter in detail with the intent
of simplifying the processing of letters rogatory.
The third chapter governs competence to carry out procedural acts, and
provides that the competent courts are: (a) in the cases of instrumentalities of the
Federal or Local Governments, the court of the domicile of the instrumentality;
and (b) in other cases, the court of the domicile of the person to be notified, from
which evidence is to be taken or where the thing is located, as applicable.
Chapter four has very few rules, as the rules of previous chapters are
applicable when the taking of evidence is requested through letters rogatory. Of
VOL. 23, NO. 4
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these rules, some simplify the taking of evidence, and others provide for
limitations to such taking of evidence.
To facilitate the taking of evidence abroad, the judge is permitted to ask for the
cooperation of the Mexican Foreign Service. To facilitate the taking of evidence
in Mexico when requested from abroad, the new provisions permit oral
deposition, following American practice, or direct and verbal interrogation.
Of the limitations imposed, two are general and two are special. The general
ones are that: (a) delivery of documents and things does not include the
obligation to deliver documents or copies of documents identified only by their
general characteristics; and (b) Mexican courts cannot order or carry on a general
inspection of archives that are not public, except in the cases permitted by
Mexican law.
The special limitations refer to instrumentalities of Federal and Local
Governments. The first prohibits these entities and their officers and employees
from delivering documents or copies of documents of official archives located in
Mexico, except when ordered by Mexican courts or when permitted by Mexican
law in nonofficial cases and provided the archives are nonofficial.
Chapter five establishes the rules pursuant to which jurisdiction of foreign
courts shall be recognized for the purpose of the enforcement of foreign
judgments. In accordance with the same, Mexican courts are directed to
recognize the competence of the foreign courts, if these have acquired jurisdiction: (a) following criteria similar or compatible with Mexican law rules, without
infringing the exclusive competence of Mexican courts; (b) in order to avoid a
denial of justice; (c) based on an agreement of the parties, provided, however,
that pursuant to the relationships and circumstances, such choice does not in fact
prevent access to or a denial of justice.
Article 567 provides that clauses in which there is a choice of courts are not
valid if the right to make the election benefits only one of the parties and not all
of them. These two provisions caused some concern to foreign banks, as the
normal practice in international loan agreements is for the borrower to submit to
the competence of several courts at the lender's election. Perhaps it is for this
reason that the wording of the amendment to article 1093 of the Code of
Commerce made through the decree of January 1989 was significantly different,
as shall be pointed out in the discussion on the additions and amendments to the
Code.
The final article of chapter five establishes exclusive competence or jurisdiction in Mexican courts of cases related to the following subjects: (a) land and
bodies of water located within the national territory, including the underground,
airspace, territorial sea and continental shelf, independently from the fact that the
case might refer to rights in rem, rights deriving from concessions to use,
explore, exploit, or take advantage of or lease such goods; (b) resources of the
maritime exclusive zone, or related to any right of sovereignty on such zone; (c)
acts of authorities or relative to the internal regime of the State of instrumentalWINTER 1989
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ities of the Federal or Local Governments; (d) internal regime of Mexican embassies and consulates abroad and their official activities; (e) those so established
in other laws.
The final chapter of the new book, chapter six, governs the enforcement of
foreign judgments, private arbitral awards, and other jurisdictional decisions. It
begins by establishing that those acts shall be recognized and enforced in Mexico
to the extent that they do not contravene Mexican public policy, pursuant to the
Code and applicable laws, except as provided in international treaties to which
Mexico is party.
In order for a foreign judgment, private arbitral award or other jurisdictional
decision to be enforced, compliance with certain basic requisites is necessary.
Some of the requirements are procedural, others are substantive and one relates
to form.
The five procedural requirements are as follows: (a) that the enforcement be
requested by means of letters rogatory; (b) that the decision be issued by a court
having competence in the international sphere; (c) that process has been
personally served; (d) that the decision be final; and (e) that the same case is not
pending before Mexican courts.
The two substantive requirements are as follows: (a) that the original action
was not an action in rem, and (b) that the obligation enforced through the
proceeding does not contravene Mexican public policy.
The formal requirement is that the decision fulfill the requisites for authenticity.
Even if all the above-mentioned requirements are met, the judge may deny
enforcement if it is proved that there is no reciprocity in similar cases in the State
of origin of the decision. This implies that the requirement of reciprocity is
present, although Mexican legislators did not put the burden of proof on the
plaintiff's shoulders. Instead, they preferred to authorize the court to reject
enforcement if it is proved that no reciprocity exists in similar cases.
V. Reforms to the Code of Commerce
The decree published in the Official Gazette of January 4, 1989, is an attempt
in the field of Private International Law to actualize the provisions of the Code
to make them consistent with the amendments introduced to the Codes of Civil
Proceedings, both Federal and of the Federal District. The decree also introduced
important modifications to commercial procedures, which will not be analyzed
as they exceed the scope of this work.
The additions and amendments are relevant to three principal fields of Private
International Law: submission to jurisdiction clauses; international judicial cooperation; and international arbitration.
Regarding jurisdiction clauses, the decree amended article 1093 of the Code
of Commerce in order to recognize the freedom of the parties to choose
competent courts regarding territorial jurisdiction. However, the decree limits
VOL. 23, NO. 4

MEXICAN PRIVATE INTERNATIONAL LAW

1007

such freedom, as the new wording implies that submission is valid only if made
in favor of any of the following courts: (a) those of the domicile of any of the
parties; (b) those of the place of fulfillment of any of the obligations; or (c) those
of the place where the thing is placed.
The initiative submitted by the President was worded very differently.
Pursuant to the President's initiative, the parties were free to choose the court,
provided the choice did not imply a denial of justice. This was indicated as the
only restriction in the case of commercial transactions regarding territorial
submission.
The new wording of article 1093 does not clearly indicate whether clauses
pursuant to which several courts are competent at the election of one or both
parties are valid. It is therefore not clear whether the corresponding provision of
the Federal Code of Civil Procedures, pursuant to which clauses of multiple
jurisdiction are not valid if the authority to elect the court is vested only in one
of the parties, is or is not applicable to commercial transactions. Due to the
deletion in the approved text of the sentence stating that the initiative pursuant to
which the freedom to make the choice is limited only in the case of the denial of
justice, it might be assumed that the limitation of the Federal Code of Civil
Procedures applies to commercial transactions. Notwithstanding the above, the
provision may be construed as implying that clauses pursuant to which the
parties submit to several courts are not valid, and that the parties must submit to
one court, choosing from the possibilities enumerated in the article of the Code.
With respect to international judicial cooperation, the decree amended several
provisions to make them consistent with the amendments made to the Federal
Code of Civil Proceedings in 1988.
Regarding international arbitration, the decree added to the Code a fifth book
formed by articles 1415 to 1437, which governs national and international
arbitration. For several years now the Academy de Arbitraje Comercial Internacional (ADACI) and the Academy Mexicana de Derecho Internacional Privado
have been promoting the improvement of Mexican law on international arbitration. The first steps were taken when Mexico ratified the United Nations treaty
on the recognition and enforcement of international arbitration awards and the
Inter-American Convention on international arbitration.
In 1987 a Commission was formed by the Secretariat of Foreign Affairs to
promote reformation of the Code of Commerce regarding international arbitration. The draft was not sent to Congress, however, because a Commission
appointed by the Secretariat of the Interior was working on a draft of a
commercial law that was to replace the Code of Commerce. Ultimately, the
Executive did not approve the draft that was to be sent to Congress. Thus, the
Secretariat of the Interior promoted the amendment of the rulings of commercial
proceedings, and the Commission of the Secretariat of Foreign Affairs made the
suggestion of introducing the amendments regarding international judicial
cooperation and arbitration.
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An analysis of the new book governing arbitration would require a separate
article. Therefore, only two items are discussed regarding international arbitration.
First, it must be emphasized that pursuant to the new provisions of the Code
of Commerce, international arbitration is ruled first by the international treaties
to which Mexico is party. Therefore, the provisions of the Code apply only to the
extent that such international treaties do not apply. Secondly, new article 1426
implies that, at least in the case of international arbitration, commercial
agreements are not necessarily ruled by Mexican law, even if a choice of law
clause is lacking, because in the absence of a choice of law clause the arbitrator
must determine the applicable law taking into consideration the characteristics
and connections of the case.
Such provision implies a very important development in Mexican Private
International Law. It is now clear that choice of law clauses are valid in civil and
commercial agreements. Furthermore, article 1426 provides a good basis to infer
that if a choice of law clause is missing, it does not indicate that Mexican law
applies. As in cases of international arbitration, the arbitrator must choose the
law applicable to the case. Therefore, a question arises: Is a court authorized to
make such a determination in the event of judicial cases?
Aside from the above, it is prudent to point out that such a provision has
several implications. First, it recognizes the freedom of the parties to choose the
law applicable to their contract without any restriction. Secondly, it gives a
subsidiary criterion to making the choice: the characteristics and connections of
the case. Thirdly, by so doing, the provision avoids the traditional mechanical
choice of law rules.
VI. Conclusion
This article discusses the most important aspects of the amendments made to
the Mexican Codes. There is no question that these amendments indicate
Mexico's changed attitude towards Private International Law issues. This change
is evidenced by Mexico's participation in the relevant international scenarios, as
well as by the revisions introduced into its legislation.
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